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Fiduciary Duties and Indemnification
continued...
* Before serving on a non-profit board review the
following:
— Articles of Incorporation
— Bylaws

— List of current officers and directors indicating when
their terms expire
— List or chart of staff positions with duties and salaries

— IRS Form 1023, along with questions IRS ask and the
answers provided

— 990 and 900-T for past two years
~ Two years audited or unaudited financial statements

Liability of Directors & Officers

Fiduciary Duties and Indemnification
continued...
— Mission statement
—Organization’s website
~ Conflict of Interest policies

— Other major policies such as whistleblower
document retention and gift policies
— List of board committees

— D&O Insurance and summary of all other
insurance policies

Applicable Laws

* Federal Tax Law

* State Tax Law

* State Corporate Law

* Charitable Solicitation Laws
* Prudent investment Laws

Fiduciary Duties continued...

* Duty of Care (expressed by statute in California at

Corporations Code Section 5231): with care,
including reasonable inquiry, an ordinarily prudent
person in a like position would exercise under similar
circumstances

~ Discharge in good faith

~ Active participation

~ Delegation of duties - Director Primacy

~ Reasonable belief to be in bost interest of corporation

— Prudent person rule

~ Oversight of financial affairs




Fiduciary Duties continued...

— M ings—must be ROUS
— All matters handled by the non-profit

~ To bring attention to the rest of the Board regarding
ambiguities and actual/potential problems

— Ask questions/rely on advice of experts and committees -

if reasonably believe to be reliable
— Ho loans to officers or directors
— Basic working knowledge of Section 501{C){3)

Areas of Potential Liability

Breach of fiduciary duties

Actions outside scope of authority
Conflict of interest transactions

Private inurement / benefit

Employment claims

Discrimination claims / sexual harassment
Other claims (e.g., torts , contracts, IP)
Failure to pay payroli taxes

Failure to oversee corporate formalities
Faiture to comply with the law

.

Fiduciary Duties continued...

* Business Judgment Rule — may not be
applicable to non-profit associations

— A director is not liable for any act or omission
taken as a director if the director:
« Asted in goed faith — rio conflicts
= With the care an ordinarily prudent person in a fike position
‘woukd exercise, and
- Inamanner the director personaly believes to be i the best
ntrests of the corporation

Standard of Conduct for Officers and
Directors

= Adirector’s and officer’s duties are to be
discharged:

— In Good Faith — honesty of purpose and honesty in
fact :

— With a Duty of Care
- With a Duty of Loyalty

Fiduciary Duties continued...

- Dutvvflayallv {expressed by statute in California at Corporations Code
231): No actual or apparent vonflicts of interest
Resh'ld.lonson “intenested directors” - CA 49% fule

ling h priv
= Method and timing of approval arftical

— Champion best interests of the organization

— Personal, Professional, Other Groups

- Mapmnf&mﬁnnflmam?olkvanﬂmnuilnsdommngmd at least

- Whﬁenpoﬁwonavmdmzwlrmﬁsoﬂnms‘!
— Loans
+ Generally probbied to dircctors and offlcers excest far porchase of s bowsa
— Gorporate opporiunity
= Can ks be private inurement
iality

Fiduciary Duties and Indemnification

Fiduciary Duties in a Non-profit Corporation:
— Duty of Care

— Duty of Loyalty

~— Duty of Obadience

— Duty to Comply with investment standards




Fiduciary Duties continued...

* Duty of Obedience

— Adhere to governing documents and all state and
federal laws that relate to the manner in which a
non-profit conducts its activities

+ Zone of insolvency and payroll tax issues

Private Inurement? continued...

Examples:
- distributions of assets to membersfinsiders

— non-fair market value or non-compensatory
t ions such as unr ble ion

-~ high annual salary increases {even if not per se
unreasonable compensation)

— fundraising commissions
— excessive rent
— above-market loans

Can result in loss of tax exemption

Indemnification

*+ Generally non-profit officers, directors and trustees of a
non-profit are not personaly liable for the:
— Debts
— Liabiiities
— Obligations
« State and Federal y P ions / Pr fon in
Governing Documents -
— Voluntary vs. Compensated
-G & 1] Fp by Business.
Rule
— Of Limited Value
-~ Some protections require mai e of general fiabi
D&Q insurance.

Excess Benefit Transactions and
“Intermediate Sanctions”

indemnification continued...

* Exceptions
— Breach of duty of care or loyaity
— Fraud
— Acts of Bad Faith

— Unsuccessful defense of seli-dealing by an officer,
director, or trustee

— Prohibited from offering indernification beyond the
scope of the specific state law

+ Court approval may be required

* Non-profit may be able to advance litigation
expenses (with pay back agreement)

Excess Benefit Transactions and
“Intermediate Sanctions”
What is an Excess Benefit Transaction?
~— Testing is pretty straightforward
What is an Intermediate Sanction?
Who is a Disqualified Person?
Who is an Organization Manager?

Establishing a Rebuttable Presumption of
Reasonableness




Case Studies

Indemnification continued...

* D&O Insurance
~ D&0 Insurance should be obtained and policies
reviewed to ensure:
= correct person is covered
= correct wrongful acts are covered
= whether and how defense costs are paid, and
= importantly, what exclusions exist

— Watch out if attorney is serving on board asa
director

* may lose D&O coverage

Case Study #1

« Training Programs

- Nonprofit organizations established to train
people to work in political campaigns lost tax
exemption because 100% of students were placed
in Republican campaigns

Private Inurement/Private
‘Benefit

Case Study #2

* Facts:
— Art museur that is a tax-exempt organization

— Art is offered for sale by the museum at prices set by the
artist

— When art is sold, museum retain 10 percent of proceeds,
and artist retains 90 percent

Findings:

— Impermissible private benefit

— Activity of art museum serves the private interests of the
artists

— Arrangement causes art museum to be operated for the
benefit for private interests

Private Inurement/Private Benefit

What is Private Inurement

— Simpie Rule! Nonprofit organizations cannot
distribute profits to those who control it
What is Private Benefit

— Preserving charitable assets for the public rather
than private parties




Handling Contributions and Tax
Deductions

B. Tax Deductions and
Substantiation Requirements

A. Types of Gifts: Accepting
Money and Property

Substantiation Requirements

« Cash contributions less than $250.00

— Need: cancelled check/bank statement, credit
card doct i

and payroll deduction records

— Cash contributions include those paid by cash,

check, electronic funds transfer, credit card, or
payroll deductions

from

B

Types of Gifts: Accepting Money and
Property

* Tax exempt organizations may accept
contributions of cash or property

* To ensure IRS will atlow deduction, the donor and

the donee charity must meet certain reporting
requirements

— Understand value of property for the donor’s income
tax deduction purposes under 170(c)

— IRS disallows income tax deductions for charitable
contributions of $250 or more unless the charitable
contribution is properly and contemporaneously
substantiated by the tax exempt organization

Substantiation Requirements
continued...

« Cash or non-cash contributions of $250 or
more — written acknowledgment containing:
— Name of charitable donee
— Amount of cash contribution
— Description {but not value) of non-cash gift

— Whether donee provided goods or services to
donor

—Good faith value of any goods or services provided
by donee




Substantiation Requirements
continued..,

* In addition to meeting requirements of $250
or more:

— Non-cash contributions over $500.00 {threshold is
an aggregate of all non-cash contributions}
* Donor must file Form 8283 with income tax return,
indudes
— informatici about when donor acquired donated property
— manner of acquisition
= cost of donated property
= fair market value and
« mathod used to determine fair markat value

Types of Gifts: Accepting Money and
Property continued...

* Tax exempt organizations may accept contributions of
cash or property
— Substantiation required for all cash gifts even if under $250
— For contributions under $250, donor must retain a bank
record, receipt or other written communication showing
name of ization, date of contribution

— Separate contributions to a single charity of less than $250
are not combined

- gpeda! raquirements for “quid pro quo” contributions over
75

— Special requirements for non-cash gifts

Impact of GAAP accounting — effect on bequests and
multi-year pledges

Substantiation Requirements
continued...

* Non-cash contributions over $5,000.00

— In addition to the foregoing requirements, the
donor must:

= Complete donee acknowledgement part of Section B of
Form 8283;

» Qbtain qualified appraisal; and

= Have section B of Form 8283 executed by the qualified
appraiser and include an appraisal summary

Gift Acceptance Policy

Purpose — educate staff and donors of policies
— Teach when to say “NO”

Set policy vs. “make policy as-needed”
Consideration of allowing for restrictive gifts
- Look at mission and capability

* Types of gifts organization will accept

Organization's policy related to keeping and

sefiing non-cash gifts

Consider cost to organization if accepting non-
cash gifts

Substantiation Requirements
continued...

* Non-cash contributions over $500,000.00 or art
worth $20,000.00 or more
— In addition to above requirements, in lieu of appraisal

summary, attach a copy of certified appraisal to tax
donor’s tax return

For all non-cash gifts, other than for gifis of

marketable securities in order to deduct fair

market vatue of personal property, the property

must actually be used by the donee charity

If acquired for sale, donor can only deduct

amount equal to basis

Gift Acceptance Policy continued...

Use of legal counsel for nonprofit and for
donor

Review policy annually

Censider mission and purpose of organization
Problem areas:

- Real estate

= Closely held stock

= Partnership and similar interests




Substantiation Requirements
continued...

« “Quid pro quo” contribution over $75

* A “quid pro quo” contribution is any
contribution where the donor receives goods
or services in return for their contribution

* A charitable donee must provide a written
disclosure statement to donors who make
quid pro quo contributions in excess of $75

The American Competitiveness and Corporate
Accountability Act, commonty known as the
Sarbanes-Oxley Act {(SOX)
+ Enacted in 2002

- Direct response 10 corporate abuses such as those at
Enron and WorldCom

* Restore public confidence through mandatory
corporate accountability
= Relevance to non-profit boards
~ Wake-up call / more iRS scrutiny
- Document retention policy
— Whistie blowing protection policy
- “Best practices”
— Heightened scrutiny — negative media coverage

Substantiation Requirements
continued...

+ Written disclosure must include:

— A geod faith estimate of the fair market value of
the goods or services provided to the donor; and a
statement that the “charitable contribution is
limited to the amount of the payment that is in
excess of the value of goods or services provided

to the donor”
« Example - fundraising dinner cost 5300, value of dinper
and entertal is 5100 of actual cost to
donee charity)

Document Retention

SOX codifies need for document preservation

Form 930: Asks whether the organization has a written
d on an ion policy

Criminal offense to directly or indirectly alter, conceal,
falsify or destroy documents to prevent use in official
proceedings

imprisonment up to 20 years for violating law

Develop and implement document destruction schedule
and retention policies

Should cover aceounting, finance, payroll and personned
records, internal dum, contracts, i 8
records, legal files and corporate minutes

Policies to address electronic fites and voicemail —
computer back up and archiving procedures

.

.

.

Substantiation Requirements
continued...

— Contribution is fully deductible even if donor
receives goods or services so long as benefits are
insubstantiaf

*+ Also, i ible retigi fi

igi exception

— Penalties of $10.00 per contribution is imposed on
charities that fail to make required disclosure —
capped at $5,000.00 per fundraising event

Whistle Blower Protection

Form 990: Asks whether the organization as a
whistie blower protection policy

Protects “whistle blowers” or employees who
provide truthful information relating to actual
or possible commission of a federal offense —
includes state acts that could jeopardize tax
exemption

S0X makes it a crime for anyone to act in
retaliation against or punish whistleblowers
Up to 10 years in prison




Whistle Blower Protection
{continued...)
< Be proactive in preventing illegal activities
Implement written policies relating to iilegal and
unethical behavior that are vigorously enforced

Implement formal procedures for reporting both

employee and volunteer complaints

— Methods for making confidential and anonymous
complaints

Procedures for investigating complaints

Every state has whistle blower protections toc

such as creating an exception to “at-will

employrent”

Substantiation Requirements
continued...

IRS Form 8282
— Donee charity must file form 8282 if they sell,
exchange, consume or otherwise dispose of {with or
without considerstion} donated property worth
$5,000.00 or more within three (3} years of
contribution
~ Form 8282 requires donee charities to disclose
amount received upon the sale or other disposition of
the donated property
Proper written acknowledgment of gift
— Cash contributions
~ “Quid pro quo” contributions

.

.

Applying Sarbanes-Oxley to Non-
Profits continued...

Non-mandatory but valuable practices
— Independent audits — Non-profit Integrity Act of

— Adoption of Ethics poficy
-~ Contemporaneous minutes

= Later of next bcard'meeting or 60 days after the action
taken

—Compensation committee — compensation policies
~ CEO & CFO to review and fully understand
organization’s financial reports and Form 930

Advising on Operational Issues

Applying Sarbanes-Oxley to Non-
Profits continued...

~ Limit insider transactions — limit self dealing
— Disclosure to public of financial information and
poficies of the organization
» Use organization's website for P.R.
- Transparency — public has right to obtain Form
1023, Form 990 (last 3 years}, Form 990—T, IRS
Determination fetter

A. Applying Sarbanes-Oxley to
Non-Profits




B. Strategies for Board Policy-
Making

Election Do’s and Don’ts for Public
Charities {continued...)

Conducting a voter registration drive. X

tviting candidates as partof politicet
Fundraising everts x

trvviting candidate/party wepresentativeswho
provide info an candidate/parny pasitions {with
A qualified candiate/parties fowlved,

Strategies for Board Policy-Making

independent board — key protection against abuse
Aguidefine for operating the non-pre

ing ta look to wh king decisi i fiict of
interest issues
Something to follow in “damage coatrol” situations (improprieties,
bad press, poor feadership)
Direction for fulfilling the “mission.” Tax-exempt charities should
provide meaningful & measitrable benefit of service to the public,
wihy it exists, wiat it hopes to accomplish and what activities it will
undertake —must be disclosed on Form 990
Policy with respect to gifts for specific purposes
Consider adopting a written code of ethics
Conflict of Interest Policy

Election Do’s and Don’ts for Public
Charities {continued...)

Olsiributing balanced legisiative scorecard X

Providing matling st o other support1o

atiittle or no east x
Linking organization website to anything
That explicitly of imphtitly favers o7
Opposes 3 candidate %

L

.

Conflict of Interest Policy

No statutory or regulatory authority to require
conflict of interest policy — Form 1023 asks
whether erganization adopted a conflict of
interest policy

Encompasses duty of loyaity

Act solely in interest of the charity

Procedures for determining whether
refationship, financial interest, or business
affiiation results in conflict of interest

Prohibition of Substantial Lobbying

« Charity may not devote a substantial part of
its activities to attempting to influence
legalization

— However, charities that are not churches or .
private foundations may properly engage in
lobbying as long as lobbying remains an
insubstantial part of their overall activities and by
taking advantage of IRC Section 501 H




Ethical Considerations for
Non-Profits

Defining the Dilemma

* The Ford Pinto Catastrophe

* The Case of the Hot Cup of McDonald’s Coffee

= Falsifying Fundraising Expenses

* Help Hospitalized Vets Case

¢ 2012~ U.5. Depariment of justice recovered
$5 Billion in False Claims Act settlement and
judgments
— much of this from non-profits

Definition of Fthics

The Inquiry into the Nature and Grounds of
Morality Where the Term Morality is taken to
Mean Morai Judgments, Standards and Rules of
Conduct.

Tt is the Study and Philosophy of Human Conduct,
with an Emphasis on the Determination of Right
and Wrong.

Is it “Black or White” or is there a Spectrum of
Behavior?

Not same as Code of Professional Conduct

Conflict of Interest Policy continued...

* Prescribes course of action in case conflictis
identified

= Reduces opportunity for axcess benefit
transactions

CA Corporations Code prescribes detailed
procedure to follow if a director has a material
financial interest in a transaction of a charity

~ reduces self-dealing transactions
Annual disclosure and compliance statements to

be completed by each board member, officer, top
management and by employees

Key Strategies & Policies

Importance of a board member contract

— Spell out what is expecied
Watch for mission drift — Mission Statement
Code of Ethics

— Set of guidelines and principles for proper and lawfu!
behavior

— Can help prevent violations of other policies such as
confiict of interest and whistie blower

Investment considerations — UPMIFA
— Adoption of investment policies

Election Do’s and Don’ts for Public
Charities

Charitable

Lodeare *;

the

y or indis i ling in, or

i of o i Opposition to)any
candidateter elective public office™ Violation of this prohibition can sesult in
the denial or imposition of fines.

Thene are, howevey, many things you can de fe

Endorsinga condidate x

‘Working an ballet initiztives and bond
Measures {within cortaln irmits) X

Miafting Information supporting onie
candidate or party over another %

‘Spansring ¥ candidate forum with 3
Cualified candidates wited




Reasons People Make Obviously
Unethical Choices
= Isit just Greed?
* No Accountability — The Invisible Wrongdoer
* The Conformity Concept

A B C o

Ethical Guidelines for Board Members

* Planning
—form advisory committee

« Identify relevant issues Code of Fthics
should address

—Seek input from external stakeholders

* Consider Reasons for Serving on the
Board

—Believe in the mission; personal gain

Reasons People Make Obviously
Unethical Choices
* Group Think
* Bystander Apathy - Kitty Genovese
* Electric Shock Study

Ethical Guidelines for Board Members

.

Avoid Conflicts of Interests

— Conflicts of interest Policy

— Arises most often when board member's purpose
for joining is personal gain

Dealing with the Public

Speaking Positively about the Company

Create expected performance standards for

Board Members

Can the Law Affect Fthical Behavior?

+ Some Laws have no Moral or Ethical Basis

* Some Laws are Immoral

* Can Society Actually Legislate Morality
{Ethics)?

* Does Society’s Ethical and Moral Values
Change Over Time?

* Law of Deceptive Advertising
— Can the law always define ethical behavior?

Ethical Guidelines for Board Members
continued...

* Avoid corporate opportunity
* Avoid receiving gifts
* Maintain confidentiality of board business
+ Whistleblower protection
* Document retention policy
* Fundraising Policy
— Commissions vs. Incentive Compensation




Establishing a Code of Ethics for Your
Organization
* Content is often less important than process
of developing
* Statement of Commitment

* Listing of Ethicai Guidelines {Prevent Conflicts
of Interest)

* Treatment of Employees and Staff
* Treatment of Vendors (Timely Payment)

Is Ethics in Business (Whether For Profit or
Not For Profit) Simply Playing the Game?
* Is Business Amoral?
—What Would Adam Smith Say?
= Albert Carr
—Is Business Bluffing Ethical?

Establishing a Code of Ethics for Your
Organization continued...
* Treatment of Donors and Community

{accurate books and records, appropriate use
of assets)

¢ No ONE individual is to profit from the
organization ’

= Honesty / Transparency in solicitation and
solicitation materials

* Method of paying fundraisers

Is Ethics irs Business {Whether For Profit or Not For
Profit) Simply Playing the Game? Continued...

in the Non-Profit world —

— Is overstating accomplishments and understating
overhead and fundraising expenses ethicai?

— Whatabout accepting gifts from “ethically
questionable” sources?

— Compliance with California laws pertaining to
gaming, raffles and poker nights

Statement of Commitment

* Astatement of commitment will emphasize
the responsibility of the board and each
member to the membership, and to the board
as whole both as the statement is being
developed and in perpetuity as it is discussed
with each nominee and incumbent.

Theories for Making Correct Ethical
Choices

Refativism

— What is “right” is only what a particuar society,
culture or organization (or industry grou p) says is right
« Limits moraf criticism and doesn't racognize moraf progress

Decntological - Immanuel Kant
Teleological — John Stuart Mill

Can lying be ethical?

Is Ethics Cultural? Is Ethics Situational?

.
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THE

STAR-SPANGLED
BANNER

— N%&I\Il‘vl"‘—-

GENERAL GEORGE S. PATTON CHAPTER
OF THE SONS OF THE
AMERICAN REVOLUTION

has engaged Mr. Daniel Slosberg & Dr. William Beanes to present a discourse on
the origins of Francis Scott Key s umversally admired song, “The Defence of
Fort McHenry otherwise known as “The Star Spangled Banner.”

The event shall commence on

Saturday, April 13, 2013

at a time

TBA

—NN{‘%:J::——-

D: BEANES SHALL RELATE

The little-known but fascmatmg source of

~our Anthem’s Melody,

The History of our Nation's Flag,

AND HARROWING TALES
FROM THE WAR OF 1812.
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